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CORRESPONDENCE. 



Editor Virginia Law Register: 

I find that at least one recent change in the law is little known even among 
those who are supposed to he best informed upon the subject affected thereby; and 
as this change touches large and important interests, you will doubtless wel- 
come some notice of same. 

Ever since January 28, 1829, it has been the law of this state that the protest 
of a notary public is admissible in evidence to prove the fact stated therein, in- 
cluding due notice of dishonor to the endorser. By an Act of Assembly adopted 
on the above date, it was provided that "when any bill, draft, note or check shall 
be protested for non-acceptance or non-payment, a protest made by a notary 
public, stating the time, place and manner of presenting the same, and of giving 
notice of the protest thereof, verified by the affidavit or solemn affirmation of 
such notary public, made before any justice of the peace, may be read as evi- 
dence in any suit founded upon such bill," etc. (Acts 1828-9, p. 27.) 

This act was amended by Acts 1833-4, and, as brought into the Code of 1849, 
Ch. 144, sec. 8, made the protest alone, without affidavit, "both in the case of a 
foreign bill, and in the other cases mentioned in the preceding section, prima facie 
evidence of what is stated therein, or at the foot, or on the back thereof, in rela- 
tion to presentment, dishonor, and notice thereof." The "other cases men- 
tioned" were certain promissory notes, checks and inland bills of exchange. 

Thus the law continued to be in the Code of 1 887, where the same language 
is found at section 2850. In Corbin v. Bank, 87 Va. 661, decided on April 16, 
1891, it was held that this statute applied only to such notes as were madep<ii/a6!e 
in this state, and the court consequently rejected as evidence the certificate of a 
New York notary as to protest of a note made payable in that state. Thereupon 
by an act approved February 27, 1894 (Acts 1893-4, p. 493), it was provided 
that "the protest in all cases, whether such protest be made in this state or not, 
shall be prima facie evidence," etc. 

The Negotiable Instruments Law was adopted on the 3d day of March, 1896, 
and, as its title indicates, its purpose was "to revise, arrange and consolidate 
into one act the laws relating to negotiable instruments." This act contains no 
provision like section 2850 of the Code, and in paragraph 196 provides that "in 
any case not provided for in this act the rules of the law merchant shall govern." 
It has been contended in a recent case that the language just quoted operates as 
a repeal of said section 2850, because by the law merchant a notary's certificate, 
of protest did not prove itself as to promissory notes and inland bills of ex- 
change, and no other law is recognized by said act. This view could hardly be 
maintained (Bank v. Smith (Wis. ), 94 N. W. 664), but it is not a practical one 
here for the reason that the legislature (Acts 1902-3-4, p. 899) has expressly re- 
pealed said section 2850 without giving us anything in its place. As before 
stated, the discovery of this fact has caused no little surprise in the profession, 
and even a distinguished member of the revision committee of the legislature 



90 10 VIRGINIA LAW REGISTER. [May, 

writes that he did not know of the repeal and can not imagine how it came about, 
except by inadvertence. 

Hence, it is now the law of this state that, in every action upon a negotiable 
note, we must introduce, the notary public as a witness in order to prove all the 
circumstances required to bind an endorser. 

Section 2850 embodied a rule of evidence in Virginia some seventy-five years 
old, and the like of which may be found in the Code of every state in the Union, 
so far as we are advised. Its abolition is most unfortunate, inasmuch as there 
will be no opportunity for correcting the error until the next session of the 
General Assembly, two years hence. In the meantime, however, our banking 
and mercantile people may, in a measure at least, obviate the consequences of 
such a situation by having inserted in the body of all their notes a provision for 
waiving protest, just as they now contain a waiver of homestead exemption. 
This is contemplated by the Negotiable Instruments Act, which provides (sec. 
109) that notice of dishonor may be waived; (sec. 110) that where the waiver 
is embodied in the instrument itself it is binding upon all parties; and (sec. Ill) 
that a waiver of protest is deemed to be a waiver not only of a formal protest, 
but also of presentment and notice of dishonor. 

It was held in Long v. Pence, 93 Va. 584, that the waiver of the homestead 
exemption in the body of a note is only a waiver of the particular obligation as- 
assumed by the maker, and does not extend to an endorser, who may claim such 
exemption although the note declares on its face that "the drawer and endorsers 
each hereby waive the benefit of our homestead exemptions." While the instru- 
ment there in question was non-negotiable, it would seem that the principle 
decided applies with like force to negotiable notes. By the Negotiable Instru- 
ments Act above quoted, a waiver of protest in the body of the note is expressly 
made binding upon all parties to same. 

A. W. Patterson. 

Richmond, Va. 



